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Adopt CHAPTER Env-Ws 1900 to read as follows:

CHAPTER Env-Ws 1900 RULES FOR THE PROTECTION OF INSTREAM FLOW ON
DESIGNATED RIVERS

Statutory Authority: RSA 483.o9-c; RSA 483:11,1V; 2002,278:2,11

PART Env-Ws 1901 PURPOSEANDAPPUCABIUTY

Env-Ws 1901.01 PUTDose. The purpose of these rules is to specify standards, criteria, an"
procedures by which a protected instream flow shall be established and enforced for each .

designated river segment on the Lamprey River and ~he Souhegan River in order to maintain
water for instream public uses and to protect the resources for which the river or river segment is
designated.

(a) Designated segment~under RSA 48~ on the Lamprey and Souhegan Rivers and their
tributary drainage areas;

(b) Affected water users on the Lamprey and Souhegan Rivers; alid

(c) Affected dam owners on the Lamprey and Souhegan Rivers.

PART Env-Ws 1902 DEFINITIONS

Env-Ws 1902.01 "7Q10" means the lowest average flow rate for a period of 7 consecutive
days with an expected recurrence interval of once in every 10 years, determined at a fIXed
location on a river or stream, and expressed in terms of volume per time period.

Env-Ws1902.02 "Affected dam owner" means an owner of 4 dam with an impoundment
with a surface area greater than 10 acres in the watershed area of a designated river.

Env-Ws 1902.03 "Affected water user" means a water user required to be registered under
Env-Wr 700 and having a withdrawal or return location within 500 feet of a designated river or
within 500 feet of a river or stream in its tributary drainage area.

Env-Ws 1902.04 l'Aggregate water use" means the total water use by all affected water
users a!, and upstreamfro~any location on a designated river, being the difference between the
sum of water withdrawals required to be registered under Env-Wr 700 and the sum of measured
registered water returns.

Env-Ws 1902.05 "Commissioner" means the commissioner of the New Hampshire
department of environmental services.
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Env- Ws 1902.06 "cfsm" means cubic feet per second of flow per square mile of stream
drainage area.

Env-Ws 1902.07 "Department" means the New Hampshire department of environmental
services.

Env-Ws 1902.08 "Designated river" means a river or river segment that is designated
under RSA 483.

- Env-Ws 1902.09 "Governing body"means the board of selectmen in a to:wn, the board of
mayor and aldermen in a city or the council in a city or town with a council, or the count)'
commissioners in- unincorporated towns and unorganized places.

Env-Ws 1902.10 "Lakes management advisory committe~(LMAC)*means the committee
established under R$A 483-A:6.

Env-Ws 1902.11 "Local river management advisory committee-'-'(LRMAC)Nmeans a
committee established under RSA 483:8-a.

Env-Ws 1902.12 "Rivers management advisory committee',-.(RMAC)~means the committee
established under RSA 483:8.

Env-Ws 1902.13 "Segment" means a portion of a designated river assigned to one of the
classifICations identified in RSA 483:7-a.

Env-Ws 1902.14 "Water management planning areii""(WMPA)~eans the tributary.
drainage area to a designated river for which a water management plan is required. .

PART Env-Ws 1903 GENERAL STANDARD AND DE MINIMIS AMOUNT

Env- Ws 1903.01 General Standard.

(a) The department shall assess aggregate water use versus streamflow for all designated
river segments that do not have an established protected instream flow under.azr Env-Ws 1905,
using the general standard in (b) below. 1t.ce~ ~r ~ '.

&lt~ 1/ boe ~ .c4o

(b) A. designated riverft in compliance with the general standard if:

(1) Average aggregate monthly water use does not exceed 5 percent of 7Q10 when
average monthly stream flow is less than or equal to 0.5 cfsm;

(2) Average aggregate monthly water use does not exceed 0.02 cfsm when average
monthly streamflow is greate~ than 0.5 cfsm and less than or equal to 1.0 cfsm;

(3) Average aggregate monthly water use does not exceed 0.04 cfsm when average
monthly streamflow is greater than 1.0 cfsm and less than or equal to 4 cfsm; or
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(4) A verage aggregate monthly water use does not exceed 0.16 cfsm when average
monthly streamflow is greater than 4 cfsm.

(c) The general standard shall not apply to hydroelectric facilities for the river locations
between their point of withdrawal and point of return.

-(a) Each year the department shall estimate aggregate average monthly water use and
average monthly stream flow for each designated river.

(c) The report shall include:

(1) An estimate of water usefor each affected water user,~

(4) A record of the months and locations not in compliance with the general standard
for designated rivers without established protected instreamflows under Env-Ws Part
1906;

(5) A description of the WMP A for designated rivers that are not in compliance with
the general standard; and

(6) For each designated river with protected instreamflows established under Env-Ws
Part 1906, a record of the dates and locations at which protected instream .flows were .
not maintained. ~..e~~ .(~~-e;'~~ --:;lL,d, /I.~..al.(i:i1

)f;~I,",U"'" ,~ .u.. .
Env..;Ws 1903.03 .J)H,,~t\"':4mountAvailable For Us~ ,An aggregate water use at any

location equal (0 5 percent of 7Q10 at that Location shall beoQ nb~!_":!!.~ amount that is always ~

available for use. -f~e. IIImli.,uJt1

Env-Ws 1904.01 Establishmento Protected Instream Flows andAdo lion 0 Water
Manauement Plans. The department shall establish protected instreamjlows and adopt water
management plans for the WMP As of the designated segments of the Lamprey and Souhegan
Rivers, as defined by RSA 483:15, land RSA 483:15, XlII, respectively.

Env-Ws 1904.02 Sequence. The department shall establish scientifically-supported
protected instream flows prior to adoption of the water management plan for a WMP A.
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PART Env-Ws 1905 PROCEDURE FOR ESTABliSHMENT OF PROTECTED INSTREAM
FLOWS . . c~ ~ .I..'c..7lt, ,.J,... " -b... ~ "I;4.ca~..:;j

. .,.f. ~ . cQ f .{.:rA:A,If,.. ~ ~ ~~ji,~
Env-Ws 1905.01 Elements. To establishprotectedinstreamjlows~commiS'~io~shall:

. ~~~ r.~. (b)-(t:)~.t;~.1!~~"
(a) Conduct a protected instream flow study and propose' prote~eJ ins"ireain }lows based on ./-/'

scientificaliy-accepted ecological methodr as provided in Env-Ws 1905.02. L ~u..~~"" ~
. fcj5Ak.u~."~'r,,"~~~

(b) Make the study available for public review; '.I

(c) Hold a public hearing and receive comments on the study and the recommended
protectedinstreamflows as provided in Env-Ws 1905.03; and

(d) Issue a decision establishing protected instreamflows for the designated river, as
provided in Env-Ws 1905.04.

Env-Ws 1905.02 Protected Instream Flow Studv. The protected instream flow study shall: .. ~ 3~ .::ti:i.,... ~ ~~~ It.- ~ .P~~~~.( :'? ~ ~
(a) Identify and catalog_segments, as defin~d by RSA 4ll;J~ on the designated river,. ~;t:;::t:-.

(b) For each segment, identify and catalog outS'tandingcharactemucs listed under RSA
483:1 and other outstanding characteristics; ~~~,:/.7" ~~.,.u ~ /L.t.~.. ~~...tf;.~

(c) For each segment, identify and c~ all instream public uses on the deSignated~:f=~:e:~~;I( ~:

listed under RSA 483 :9~, other instream public uses, and designated uses under the federal
Clean Water Act;

(d) For each segment,
designated pursuant to RSA

resources for which the river or segment is

- ~- ~~~ ..c.."" ..efJ'-':t.:;~~ .e1c::~t~~

(e) Identify and catalog all documents and reports relative to a segment's outstanding
charaCteristics, the resources for which the river is designated, and instream public' Uses,
including..

(1) Designated river nomination reports;

(2) River corridor management plans;

(3) Water quality studies;

(4') Natural heritage inventory;

(5) Fishery and aquatic resource studies;

(6) Environmental assessments; "
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(7) Environmental impact statements; and

(8) Other applicable reports and documents;

(f) Include an on-the-water stream survey of all resources that identifies and catalogs from
direct observation:

(1) Fish;

(2) Wildlife;

(3) Macromvertebrates;

(4) Plants,.

(5) Recreational uses;

(6) Characteristics identified in (b) above;

(7) Instream public uses identified in (c) above,. and

(8) Resources identified in (d) above;

(g) Identify and document method(s) that are consistent with applicable designated uses
and water quality standards, for establishing a protected instreamflow for the outstanding
characteristic, instream public use or resource identified in (b), (c), (d), and (f) above that has the
greatest minimum flow requirement;

(h) For each segment, determine and document a recommended, scientifical!J'-based
protected instream flow ,based on application of the method(s) identified in (g) above, and
applicable water quality standards; and

(i) For each segment classified natural under RSA 483:7-a, assess the effect on
recommended protected instream flows of inclusion as an YutstandingJfesource/ ater under the
provisions of RSA 483:9. f-:

(a) After the protected instream flow study has been prepared, and prior to establishment of
protected instream flows for a designated river or segment, the department shall make the study
available for public review and hold a public ~:aring to receive comments.

fUc~~...;;t- ~ £" Ii V - C .1. 0 6" ?
(b) The department shall use the comments received during the public hearing and

comment period to review the proposed protected instream flow relative to the following factors:
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(1) The outstanding characteristics identified in RSA 483:1;

(2) Thefactors identified in RSA 483:6, W(a);

(3) The instream public uses identified in RSA 483:9-c; "3'JJ-..z::.i1t1;,¥ ...

F . e: I<. .C

(5) Flows established pursuant to existing federal ;nergy !eguIatory (ommirsion
licensing processes or state contracts; .

(4) Water quality standards,'

(6) Whether there are wastewater discharges that require a certain instreamjlow for
permit compliance or maintaining water quality standards;

(7) Whether the river contains flow-regulating structures such as dams, and ifso,
how such structures are used to manage flow;

(8) Information relevant to flow conditions that will conserve, protect, maintain, or
restore aquatic life or habitat, or both;

(9) Information relevant to flow conditions that will conserve, protect, maintain, or
restore recreational uses,.

(10) Information releVant to flow conditions that will conserve, protect, maintain, or
restore resources for which the river is design,:,ted;

(11) Strea~!~~!~ata;

(12) Watershed characteristics;

(13) Pertinent resource management plans including, but not limited to,fzsheries
management plans, watershed managemen( plans, and recreation management plans;and . ,

(14) Other information relevant to the proposed protected instream flows.

(c) The hearing shall be held in a community through or past which the designated river
flows.

(II) At least 30 days before the hearing, the department shall issue a notice of hearing,
including locations where a copy of the study may be obtained, in a newspaper of local
circulation and on the department's website.

(e) At least 30 days before the hearing, the department shall send written notice of the
hearing and study availability, and solicit comment from, thefollowing:
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(1) Affected water users in the WMPA;

(2) Affected dam owners in the WMP Ai

(3) Federal /nergy /eguIatory ~mmission, for each WMP A with a licensed or
exempted hydropower site;

(4) LMAC members,'

(5) LRMA C members for the designated river;

(6) The governing body of each municipality through or past which the designated
river flows;

(8) The New Hampshire department of justice;

(9) The New Hampshire public utilities commission;

(10) RMACmembers;

(11) The governor of any state which shares a designated river;

(12) The United States !nvironmentaJlrotection Igency;

(13) The United States/sh and lildlifejervice;

(14) The United States/ores1/ervice,/or each designated river inside thejhite

jwuntain ;iationaf/orest;

The .l:'nited State~eological/urvey,. and

(f) At the public hearing, the department shaD specify a comment period which shaD close
at least 30 days after the hearing date, during which time the departmen~ecrive written
comments on the factors pertaining to the proposed protected instream jlows.-s- 4

EnJ!-Ws 1905.04 Establishment of Protected Instream Flows.

(a) Within 60 days of the close of the public comment period, the department shall issue a
decision establishing protected instream flows for the designated river.

(h) The decision;: ~~ ",,/..t ~ .6~k.l4.. A/JI' "" ~ tII.~1t
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(1) Be in writing;

(2) State the scientific basis for the established flow(s);

(3) Include an assessment of how the establis1tedflows will meet applicable water
quality standards;

(4) Include the assessment required by RSA 483:9-c, III;

(5) Summarize the comments received; and

(6) Explain how the comments affected the decision.

(c) The department shall send copies of the decision to:

(1) Persons identified in Env-Ws 1905.03(e);

(2) Persons who submitted written comments on the proposedjlows; and

(3) Persons who requested to receive a copy of the notice of the establishedjIows.

Env-Ws 1905.05 Petition an EstabIishedProtected Instream Flow.

(a) A person may file a petition with the department for reconsideration or change of an
established protected instream flow.

(b) lfthe petition isfiled within 30 days of the date the decision is issued, the,
implementation of the decision will be stayed until the department has acted on the petition, in
accordance with RSA 483:9-c, VI.

(c) The p.etition shall be in writing.

(4) The petition shall include:

(1) The name, address, and daytime telephone number of the person requesting
change or reconsideration,'

(2) If the person requesting change or reconsideration is not an individual, the name
of an individual who can be contacted on behalf of the organization requesting the
reconsideration;

(3) A clear and conciS'e statement of the specific reconsideration or change of an
establiS'hed protected instream flow requested;

(4) A list of the outstanding characteristics identified in RSA 483:1, the resources
identified in RSA 483:6, IV (a)~ and the fnstream public uses identified in RSA 483:9-c
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applicable to the river segment for which change or reconsideration of a protected
instreamflow if being requested;

(5) An explanation of how change or reconsideration of protected instream flows
would conserve and protect the factors identified under (4) above;

(6) An explanation of how a change or reconsideration of protected instream flows
would meet water quality standards;

(7) AfuI/ explanation of why protected instreamflows should he changed or
reconsidered on the designated river; and

(8) Any factors identifzed in (4) above, that the petitioner believes the department
should re-evaluate;

(9) Data not available or not considered at the time the protected instreamjlow wasestablished; and .

(10) Other reasons for requesting reconsideration.

(e 1 Within 30 days of receiving a petition for reconsideration, the department shall:

(1) Deny' the petition and affirm the established protected instreamjlow; or

(2) Grant the petition and begin reconsideration of the protected instream flow.

(0 If the department believes that an oral hearing would facilitate making a de;cision to
deny or grant the petitIon, the deparlmentsh~~~~. jO~,4.(~..d~~ I<SIt 'i13:':C,l "E'"

(1) Schedule a hearing; and ~Z~~ ~~..J ..,t ,(;;...;(.

(2) Notify the petitioner in writing, and any other person who has requested to be
notified, and the general public of the date, time and place of the hearing.

(g) Any hearing so scheduled shall be conducted in accordance with Env-C 2~5 ~eltztive to

~-adjudicative pub~.!!!~K.:!:.

(h) The department shall grant the petition if the information in the petition or other
information reviewed by the department indicates that the established protected instream flows
are not correct.

(i) The department's decision shall:

~ (1) Be in writing;
~'f.e;4-1 ~ ~ ~ ~ ~ ~-~~~~ci;~~:' ~~#-~~~~~ .' ~~~t:"4:l~ t ..:,.., .

.R S A '123: '1- c"' :vI -' ~f»~~; ~ t:>~~~ .(.4.. ~ ~~ ~~t"c~'~ ' -4 ea... ~~.;.c~

'f~ l1r~i~Q~t' ./.1;1... ,fJ'A SIff-It: ~/. . V
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(2) Be sent to the person who petitionedfor the change or reconsideration of the
instream flow and to any other person who has asked to be notified of the decision in
writing;

(3) Be made available electronically to the general public; and

(4) State the reason(s) for the decision, whether the decision is to deny the petition or
to reconsider established protected instreamjlows.

(;) If the department grants the petition, the department shaD establish revised protected
instreamflows by the process in Env-Ws 1905.01.

(k) As specified in RSA 483:9-c, VI, the commissioner's decision on the petition may be
appealed in accordance with RSA 541.

(1) The department shall initiate action to reconsider ~ protected 'instream flow by the
processes described in Env-Ws 1905.01 if there are changed conditions in the watershed that'
warrant re-evaluation of the flows.

.
PART Env-Ws 1906 PROCEDURE FOR ADOPTION OF WATER MANAGEMENT PLANS

Env-Ws 1906.01 Elements of a Water Manaeement Plan.

(a) The. department shall prepare a water management plan that sets forth how the
protected instream flows established under Part En v- Ws 1905 for a designated river or segment
shall be maintained.

(b) The. water management plan shall i~clude:

(1) A conservation plan, as provided in Env-Ws 1906.02;

(2) A w~er use plan, as provided in "Env-Ws 1906.03; and

(3) A dam management plan, as provided in Env- Ws 1906.04.

(2) §!!!iff. each affected water user and affected da'." owner in the WMPA that the
plan will be enforceable;

(3.L!:!°~ each affected water USer that the water user is strongly encouraged to
participate in the process by pro.viding information that will help the department
understand that user's water use;

(1) Notify each affected water user and affected dam owner in the WMPA that a- -

water management plan is being prepared; ,
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(4) Notify each affected dam owner in the WMPA that the dam owner is strongly
encouraged to participate in the process by providing information that will help the
department understand their impoundment's operation and uses;

(5) Meet with each affected water user and affected dam owner in the WMPA and
discuss protected instreamflow requirements.!

(6) Make the water management plan available for public review; and

(7) Conduct a public hearing and receive comments as provided in Env-W.s-1906.05.

(8) Issue a written deciS'ion as provided in Env-Ws 1906.07.

Env-Ws 1906.02 Conservation Plan.

(a) The department shall prepare a conservation plan.

(b) The conservation plan shall:

(1) Identify aU affected water users in the WMPA;

(2) Determine affected water user types within the WMPA, and identify conservation
measures and best management practices applicable to each type of affected water
user;

(3) For each affected water user in the WMPA, include a report of water use patterns,
needs, and the potential for conservation based on specific water-use data and
informati~nf~om depa'!ment records, site visits, ant! il11erJ!~ which #includs1
the following InformatIOn: ~ ~ . ..;... .4oI..i...~;f;;-

. . .. ~ . .. ,j", ..q"t 1I't
. a. A complete descrIptIon of all water uss IncludIng: 1Z,,!nIt.. - f:ff! !:lJi;~

1. Watersource(s)anddestination(s); ~~~~. ~
2. Anticipated demand for water that describes maximum, minimum, and ~;.,~
average water withdrawal rates, schedules, and durations;

3. Factors that control water demand such as consumer choice, delivery
contracts, availability, crop needs, manufacturing runs, seasonal
occupancy, and precipitation;

4. Projected growth or decline in the demand for water and a description
of the factors that control the growth or decline in demand for water; and

5. A description of how the water is used including a description and a
percent estimate of the total volume of water used for each applicable
process or nee5
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b. An evaluation of all water conservation opportunities employed,. including:

1. An assessment of changes to historic water demand;

2. Leak detection and repair activities;

3. Water audits and preventative maintenance prograln:f;

4: Employe:e education pertaining to water conse1'Vatio~ practices; and

5. Other water conservation opportunitie:j

c. A detailed description of past and present water conservation efforts,
effectiveness, and cost; .

d. A description of water conservation best management practices and
technologies applicable to the types of water-using processes;

IHi.1.tr
e. A detailed summary of water conservation measures that-PItiY be implemented
during the next 5 years including a quantitative estimate olthe water savings
associated with these measures;

f. An economic assessment of the cost to implement the water conservation
plan; and

g. A detailed summary of any efforts to implement or develop new p.rocesses or
technologies that may result in additional water conservation opportuniti.5' .a J1d.

(4) Develop a conservation implementation plan and quantitative water use reduction
targets bv ne otiatin im I mentation 0 conservation me es with each affected
water user, that incLu : 1.t;..oet..~ kY ~.i4. ~ ~~14 ro ~

:i;:;' ,;Icq" AMI,t,-

.!IJ~.e4. <1
.a. A description of water conservation measures to be implemented; "

b. A schedulefor the implementation of water conservation measures; and

(c)

c. A description of a process to mpnitor and eva!uate the results of, and
compliance with, the water conservation plan, ,

~ The economic assessment il~3)f above shall:

(I) ';;8. Include an estimate of implementation costs of the conservation plan for each
affected water user; .

(J)p) )(. Incorporate the conservation implementation schedules in"(4) above; and
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(3) k. I~clude any other identified economic factors not attributable to affected
water users.

Env-Ws 1906.03 Water Use Plan.

(a) The department shall prepare a water use plan.

(b) The water use plan shall:

(1) Include the watel' use data and information collected undel' Env-Ws 1906.02(b)(3)
to define watel' use patterns and needs of each affected water useI' within the WMP A;

(2) For each affected water user in the WMP A, include a report describing the
potential for water use modification, sharin~ or bot~ to meet protected instream flow
requirements, including water use patterns and needs as detennined in (1) above;

(3) With the assistance of the public utilities commission, assess the effect of the
protected instreamflow on each existing hydroelectric power facility within or
upstream from the designated river or segment;

(4) For each affected water user in the WMPA include an individual water use plan so
that the net effect of implementation of aU individual plans, in coordination with
implementation of the dam management plan, is maintenance of the protected
instreamflows; and

(5) For each affected water user in the WMPA include an implementatio" schedule
for the individual water use plan.

(c) The department Sht~_~ ~~M .ut.t'~ '1'f~~/~~~ Q4.

(1) -.M£digte ~d g:uj!J.e neg~~ti~ among affected dam owners, affected water users
and other applicable interests towards water use and dam management that will meet
prot~ctedinstreamflow requirements and the existing uses of reservoirs,' and

(2) Prepare an economic assessment of the cost to implement the water use plan.

(d) The economic assessment shall:

(1) Include an estimate of implementation costs of the plan for each affected water
user;

(2) Incorporate the implementation sch,edules in (b)(5) above,. and

(3) Include any other identified economic factors not attributable to affected water
users.
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Env- Ws 1906.04 Dam M anaeement Plan.

(a) The department shall prepare a dam management plan.

(b) The dam management plan shall..

(1) Include data and information from department sources, site visits and interviews
with each affected dam owner or their operator on characteristics and operation.al
procedures of affected dams within the JVMPA including:

a. The name of the dam;

b. The name of the town where the dam is located;

c. The name, address and telephone number of owner, operator or both;

d. The emergency contact person and phone number;

eo The dam state m number;

f. The dam status as either active or inactive;

g. The name of the water body impounded by dam and the downstream river;

h. The designated users) of the impoundment;

i. The elevation; injeej,°jthe recreational pool or height relative to the lowest
spillway; .

j. The ~levation, infeeijof additional spillway cr~t(s) or height relative to the
lowest spillway;

k. . The elevation, in feet of streambed at the dam centerline or th'e height relative
to the lowest spillway; J

L The eleVation, in/ee1J°/thetop o/the dam or dam height relative to the"lowest
spillway;

m. The height of the d~ in feeyroin toe to the highest point on the dam;

p. The surface area, in acres of impoundment at maximum impoundment;

o. The type and dimensions of spillway control(s) or outlet works;
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q. The drainage area, in square miles;

The maximum impoundment storage, in acre-feet;r.

~~:;~~~"'~IC"" ~ .
s. The permanent impoundment storage, in acre-feet;

J The estimated net effective storage, in acre-feet; ~. . c.~b i Co .fL~ or f4Y ...:-' 41...I1 1t- ~ .

. u. The maxzmum unoperated dIScharge, 'lfFf". ~ fAd~ ;'1;.1.4-

v. The design storm discharge, in cIs; ~

w. The estimated 50-year floodflow, in cfs,.

x. The estimated lOO-year floodflow, in cis;

y. Any contractual obligations, minimumjlow requirements andjlowage
rights;

z. An operation and maintenance plan summary;

aa. A description of any interests of riparian property owners to the
impoundment; and

4'£.
»If: A description of any water quality standards factors related to the
impoundment;

Q..,.(2) For each affected dam in the WMPA, include a report descrLbinA'Ihe potential
water available for release to maintain protected instream jlows-,""e ecoIDJ~ce/ and
other impacts to the impoundment and downstream river reaches which 'jJIij'restrict
the use of such waters for augmentation flows; an!-ihe potential for dam management
to 'meet instreamjlow requirements, including dam operaiion patterns, physical
structure, and needs; as determined in (b) above;

(3) For each affected dam in the WMPA, include an individual dam management
plan so that the net effect of implementation of all individual plans, in coordination
with implementation of the water use plan, is maintenance of the protected instream
flows; and

(4) For each affected dam in the'WMPA, include an implementation schedule/or the
individual dam management plan.

(c) The department shall:
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v;:- 1t,...,~ ~I,.T~4> ~ /~~ JlI4. -

(1) Meet with each affected dam owner and lakefront interests to explain protected
- -~

instreamjlowrequirementsjl 11-- - ~~t,:~ . ./~~~.
~ ~ ~1~~/'

(2)_M!diate and ~u~eotiati(L~ among affected dam owners, affected water users,
and other applicable interests toward water use and dam management that will meet
protected instreamjlow requirements and the existing uses of the reservoirs; and

(3) Prepare an economic assessment of the cost to implement the d~m management.

plan.

(d) The economic assessment shall:

(1) Include an estimate of implementation costs of the plan for each affected dam

owner;

(2) Incorporate the implementation schedules in (b)(4) above; and

(3) Include any other identified economicfactorsnot attributable to affected dam

owners.

Env-Ws 1906.05 Water Manaeement Plan Document.
sp~c ;/).~

(a) The department shall prepare a water management plan document fjejinili"ig the
conservation measures and operational measures that will be implemented by each affected water
user and affected dam operator in the WMP A to meet the protected instream flow requirements.

(b) The plan shall include an implementation schedule for each measure iden~fzed in (a)above. .

(c) For affected water users engaged in agriculture or public water sUpply, the plan shall:

(1) Identify any local, state, or federal financial assistance programs that could

providefunding for plan implementation;

(2) Estimate the amount of financial assistance available; and

(3) Estimate the schedule/or receiving assistance.

(4) For affected water users engaged in agriculture or public water supply, the
implementation schedule shall:

(1) Incorporate the availability and estimated schedule of financial assistance;

(2) Allow flexibility to account for unforeseen changes in availability and timetable of
financial assistance, if the affected water user is engaged in a good faith effort to
procure such assistance.
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(e) The department shall make the draft water management plan available for public
review at least 30 days before the hearing and opportunity for public comment as specified in
Env-Ws 1906.06.

Env-Ws1906.06 Hearinaand or Public Comment on WaterMana ement
~.

(a) Prior to adoptiOn of a water management plan for a designated river or segment, thedepartment shall hold a public hearing to rece~e publ~~ment. .

?~ f?~4~ ~ £J1v-C;z'O5.
(b) The department shall use the comments received during the public hearing and

comment period to review the proposed water management plan relative to thefollowingfactors:

(1) The outstanding characteristics identified in RSA 483:1;

(2) The resources identified in RSA 483:6, IV(a);

(3) Instreampublic uses identifzedin RSA 483:9-c;

(4) Water quality standards;

(5) The extent to which implementation of the water management plan will maintain
the established protected instream flows;

(6) Whether there are affected water users or affected dam owners in the WMP A that
have failed to provide information or participate in goodfauh in negotiationsfor
development of the plan;

(7) The reasons affected water users or affected dam owners object to provisions of
the proposed plan;

(8) Information relevant to conservation, water use, or dam operation which has not
been considered in preparation of the proposed plan;

(9) Information relevant to implementation of the proposed plan,.

(10) Other information relevant to the proposed plan.

(b) The hearing shall be held in a community through or past which the designated river
flows.

(c) At least 30 days before the hearing, the department shall issue a notice of the hearing in
a newspaper of local circulation and send written notice of the public hearing to and solicit
comment from the following:
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(1) Affected water users in the WMPA;

(2) Aff.ected dam owners in the WMP Ai

(3) Theftderaljnergy .!egulatory!ommUsion,for each designated river with a licensed
or exempted hyaropo~r site;. :

(4) £MAC members;

(5) LRMAC members for the designated river;

(6) The governing body of each municipalityth,rough or past which the designated river
flows;

(7) The/ationallark/ervice;

(8) The New Ha~shire department of justice;

(9) The New Hampshire public utilities commission;

(10) RMACmembers;

(11) The governor of any state which shares a designated river;

(13) The U~ited States,/fsh and ;"ildlife/ervice;

(14) The United States/orest /ervice,for each designated river inside th"/hiteJflountain J'ationaJ/orest; 7 -

(15) The United States,.'eological"lur:ey; and

(16) Persons who ha,ve requested in writing to be notified of the hearing.

(d) At the public hearing, the department shall specify a comment period which shall close
at least 30 days after the hearing date, during which time the departmen;!~eceive written
comments on the factors pertaining to theproposedjtater JianagemeniJ'tan..RtAII

Env-Ws 1906.07 AdoDtion of Water Manaeement Plans.

(a) Within 60 days of the close of the public comment period, the department shall:

(1) Review all comments received; and
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(2) Revise the Lan i in the department's opinion, revision is wa"ante by testimony
received. ~Q ~ a--

(b) The commissioner shall adopt the plan if: ~ ?~. ~ .

(1) The plan contains the 3 major elements described in Env-Ws 1906. 01 (b);

(2) The conservation plan contains goals and timelines for each affected water user,.

(3) Implementation of the conservation plan, water use plan and dam management
plan will result in mainte~ance of the established protected instreamjlows; and

(4) Implementation of the water use and conservation plans will enhance or not
diminiS'h the enjoyment of agriculture and public water supply as outstanding
characteriS'tics of the river or segment.

(c) The adoption shall:

(1) Be in writing;

(2) Summarize comments received; and

(3) Explain how the comments affected the final plan.

(d) The department shall send copies of the plan to:

(1) Persons identified in Env-Ws 1906.06(c);

(2) Persons who submitted written comments on the draft plan; and

(3) Persons who requested to receive a copy of the plan.

Env-Ws 1906.08 Petition for Chanees to an AdoDted Water Manaeement Plan.

(a) A person may file a petition with the department for reconsideration or change of an
adopted plan when:

(1) There is a new affected water user in the JJlMP Ai

(2) An existing affected water user desires to increase water use,'

(3) An existing affected water user has changes in timing ofwtiter use;

(4) An existing affected water user has decreased water use; or

- . ~ ~ ~ "~~t ~A4a-"~C" ~ ~ ~ ~.d;7f;:. .tA. ~~. ..e~A~:~~ ~ A.I

:~~~~I =-~~~~~:;~ ~t1;," ~ ~;2" ~ ~ ~~~~ --4 ~-#Al41 -:g., ~~~A~ 'N",v:4..tf., ~::;:~:~ . n ~ ~ ~":7lIJ ~~7~~~ ~ ~~~~.i ~ ;(t.,~~ d ~ - .

d~ ~ ~"':1~9' "L r.t) (~ ;2" 6 ~~7'~ ;~;t- k Z::c~ ~~ W ~ J:L'('t-.tf~~~~ ~
.::0 a -:-z J. ~ ~L ~ ~JL;sj~ wMP. ;t;j~4-'\\-1.I.;;;~~...~~i!i.l2.~~J ~~~:~~: ~fli~~ w ~~Q*4~~ {J" ~ A '44 f-~~:1!j. u r:'~t:;t~ ~
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(5) There are changes in water use or operating conditions for an affected water user
or affected dam owner.

(b) If the petition is flled within 30 days of the date of adoption, the department shall stay
the implementation of the adopted plan until the department has acted on the petition. .

(c) The petition shall be in writing.

(d) The petition shall include:

(1) The name, address, and daytime telephone number of the person petitioning for
reconsideration or change;

(2) If the person petitioning for reconsideration or change is not an individual, the
name of an individual who can be contacted on behalf of the organization petitioning
for reconsideration or change;

(3) A clear and concise statement of the specific change being sought to the plan;

(4) An explanation of howJhe change to the adopted plan is consistent with
maintenance of established protected instream flows and water quality standards;

(5) Documentation that all affected water users and affected dam owners to whom the
change applies have agreed to the change, or if all have not agreed, an explanation of
the reasons for failure to agree,.

(6) If applicable, any factors the petitioner believes the department shoul(i reevaluate;
and.

I:'+~~ ~ ~
(7) Data not available or considered at the time ~~

~ -'tt1c~ ...i4:t. ~
(e) Absent a showing of good cause,. reconsideration that is based on information available to when the water

management plan was prepared, but not submitted to the department in a timely fashion...." .

(f) Within 30 dl!Ys of receiving a petition for reconsideration, the department shall:

(1) Deny the petition and affirm the adopted plan; or

(2) Grant the petition and reconsider the provisions of the plan requested.

(g) If the department believes that an oral hearing would facilitate making a decision to
deny or grant the petition, the department shall: -1--4-

~ ..I..eL. ~R..,CA 6-'/1; ?, q ~ EAV-WS l'IOS.a5(.r).
(1) Schedule a hearing; and . . (

~~ ~"Jt~.. A.~t~:-i~~ , ~q ~ fi, ~~~ ~ ~ ~ ~ A..f~::z~6; ~

~ ~ 1~~~~~1 r,~,~,i;;l'~;- (tJ ) ~ CI)~4 '" .;", ~) IIA#- "~'~~I~~..J '-'
~..c1.J c~;~~ ~ .u."i.4~';1 :4; ~ j"D.a~:A1 ~A,k , ~ W /;( P -:~o1'~A'- t
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(2) Notify the person who filed the petition, any other person who has requested to be
notified, and the general publl:t; of the date, time and place of the hearing.

(h) Any hearing so scheduled shall be conducted in accordance with Env-C 205 relative to
non.-adjudicativepublichearings. '\-=--- ~~ ur ~p.9 ';ti; E'~~Wslqd.5.~.G(h)

G~~ .. .

(i) The department shall grant the petition"if the information in the petition or other
information reviewed by the department indicates that criteria in (a) above for changes to a

~ ate~anagementftan are met. ""- sL I'fr.e~ ~ ~ .Q.M~ ~ ~ ~ J

0) The department's decision shaH: f',,~l~~.1 A4. cFJ. . .. .

(1) Be in writing,'

(2) Be sent to the person who requested the instreamflow to be established and to any
other person who has asked to be notifIed of the decision in writing;

(3) Be made available electronically to the general public; and

(4) State the reason(s) for the decision, whether the decision is to deny the petition or
to change the water management plan.

(k) If the department grants the petition, the department shall within 30 days of the
decision, initiate hearing and opportunity for public comment on the requested changes and
adoption of the plan by the processes described in Env-Ws 1906.06 and 1906.07.

PART Env-Ws 1907 ADM1N1STRATIONOF WATER MANAGEMENT PLANS

Env-Ws 1907.01 Comoliance with AdoDted Water Manal!ement Plan. Affected water users
and affected dam owners shall comply with the provisil!ns of an adopted water management plan.

Env-Ws 1907.02 Protected Instream Flows and Water Oualitv Criteria. Protected
instream jlowsestablished by the commissioner shall serve as water quality criteria for the
purpose of administration of water quality standards by the department under thefederaI Clean
Water Act.

Env-Ws 1907.03 Comoliance bv Political Subdivisions.

(a) In response to an action by the department to compel compliance with these rules, if a
political subdivision has chosen not to comply with sectio,f of these rules on the basis of the
provisions of Part I, Article 28-a of the New Hampshire Constitution or RSA 541-A:25, an
authorized official shall so notify the department in writing.

(b) The notification shall state:
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(1) The specifIC rule, by section number, to which the political subdivision believes the
provisions of Part I, Article 28-a or RSA 541-A:25 apply,-

(2) The estimated amount of funding required by the political subdivision to ~~!~~'..I K'I""1'with the rule; - ~ ~&~ ~k ~~ ~ ~ ./IJ-, 7:;:~.q ./ t1.I"

k ~ ~~;:t6~ 'f f ~~~.-.,l"14 ~ i ~ ~~ ~ .1.,f' . a. ;14": ~.: ~ .
(3) That thelocallegzslative body of the political subdivrswn has consldered an_,!

J/liled to aJJJJroJJriate fund~g to comply with the rule identified l'ur.s:u~nt. to 11) above;. .
and ~ ~ ~~4. .~ ~ ;J-~ ~ ';"~..Q ~~~~"'.~~.p~;~4tJ- ~ ~~ ~ ~..e.Ic.-M ~ ~.,..t ~ ~A4oC~ ~ - -

(4) The date the action in. (3) above was taken. ~~~~. ff~.i4 ,p~ ~~;
";z3~ ~ ~~-t..~ ~~ .

(c) Within 30 days of receipt of a notifzcation under (a) above, the department fJiaii,i!vil!w
the notiflCation and respond in writing.

(d) The response shall state the results olthe review, specificaUy:

(1) Whether the specifIC provisions of the rule identified by the political subdivision
pursuant to (a) above implement a federal statute or regulation with which the
political subdivision .!:!-o~ otherwise be required to Co~ly by t!Jefede!al~. ~A~~-t..-
government; ~.,-~ ~ d" .tfe..~~~,-c7'-:7ii' ~ ~"*~ T.

.:2. ?. A. ...i" (~~~~ .
(2) Whether the. department believes that the specific provisions of the rule identified
by the politicalsubdimion pursuant to (a) above contains new, expanded, or modified (
programs or responsibilities compared to those in effect on November 28, 1984; and

(3) Whether th~ depart,nent believes that the state has provided or will prl!vide
funding to the political subdivision in order that the political subdivision can comply
with the rule.

(e) If the department determines that the political subdivision is excusedfrom complying
with sections of the rule identified in (a) above based on Part I, Article 28-aor RSA 541-A:25,
the department shall issue a notice in :writing to the political subdivision that the department will
not take action against the political subdivision to compel compliance with the rule or to impose '

penalties for failing to comply. ~ -U-Ce~A""A~ ~~ ~ ~ ~.!J ~~~;;-.c~ ~
PART Env-Ws 1908 WAIVERS ~~ A«1: ~ ~~~.td t:,~Z:~~fi.-f ~

~ ~ ( It. .e.;I ~~~... (.h~~~~ 'I.tJ..~~ '" F""

Env-Ws 1908.01 Waivers ~~32.M~ ~,,~~~~ ~~7'6-4~;~~~~~~.::J.

(a) The rules contained in this part are intended to apply to a variety of conditions and
circumstances. It is recognized that strict compliance with all rules prescribed herein might not
fit every conceivable situation. Affected persons may request a waiver of specific rules outlined
in this part in accordance with paragraph (b) below.

(b) All requests for waivers shall:.



Initial Proposal 08-23-02 23Proposed language in bold italics.

(1) Be submitted in writing to the department; and

(2) Include the following information:

a. A description of the designated river and water use, i.nstream public use orresource to which the waiver request relates; .

b. A specific reference to the section of the rule for which a waivel: is being
sought;

'c. A fun explanation of why a waiver is necessary and demonstration of the
effect caused if the rule is adhered to;

d. A full explanation" of the alternatives for which a waiver is sought with
supporting data; and

e. A fun explanation of how thce alternatives for which a waiver is sought are
consistent with the intent of RSA 483:9-c, would have a just result, and would
adequately protect human health and the environment.

(c) The department shall grant a waiver if the department fInds that the alternatives
proposed are at least equivalent to the requirements contained in this chapter, meet water quality
standards, and are adequate to ensure that the provisions of RSA 483:9-c are met.

(d) The department shall not grant any waiver that contravenes the intent of any r~ ~,.. c,owf/'-Gl;.
If(I+it 4..y §f;;:t ,.-t~ .

(e) The department shall issue a written response to a requestfor a waiver.

(f) If the waiver is denied, the department shall specifically set forth the reason(s) for the
deniaL

(g) The department shall grant a waiver fur a specific time period not to exceed 10 years.
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Specific section or sections of ~te statute or federa1 statute or regulation. which the role is intended to
implement - -

NH State Statute
- ~-

New Q;amDS~e Rule -

RSA 483:9-c, I; RSA 483:11, IV; and
Laws of 2002. Chap~ 278:~I

- - --
Env-WsI901.01- Env-Ws 1901.02(a)

~v-Ws 1901.02- -- - ill 483:9- V mTRsA483:

Part EDV- Ws 1902 RSA S41-A:7
_LRSA 483:9-c. IIpart bY- W 1_1903
I Laws or~oC}_2: Cha~~78:~.-II p~ EDV-WS~

_L RSA ~:9-c. I
-

j EDV-WS 1905.01-1905.02- -

J RsA"483:9-c:iirEnv- W sl9O5.03 (a)Env-Ws 1905.03- and1905.""04 -=- T ---; .. :-:", "~

Env-Ws 1905.05(a) and (b) VIEnv-WI1905~05 c - - - - I -

Env-Ws 1906.011.' . Chaoter 278:2. I
~ - ~ - ~ ~ - -I

Env-W. 1.906.01 and c and Env-Ws 1906.02 -1906.05 RSA 483: I I

EDV-WS 1906.06 a RSA 483:9 1.1
EDV-W.1906.06lb) -(d). and Env-Ws1906.07 RSA 483:~-c. I.--

I &sA 483:9-c. VII Env~Ws~:O8(a)Ud(b)- -Env-Ws 1906.08 c - - I

Env-WsI906.08(k) -- -
I RSA 483:9-c.1VrEnv:Ws 1907.of
LRSA485-A:8I ~n~:Ws 1907.02
I NHCon:stitu&n. Part ~c1~ 28-a-rEnv-Ws 1907.03
I RSA 541-A:22. IV/ Part Env-Ws 1.908
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Fiscal Impact Statement for Department of Environmental Services rules governing Instream Flow. [Env-
Ws 1900]

1. Comparison of the costs of the proposed rule(s) to the existing rule(s):
Not applicable. These are new rules.

2. Cite the Federal mandate. Identify the Impact on state funds:
No federal mandate; no impact on state funds.

3. Cost and benefits of the proposed rule(s):
Any cost or benefit associated with these rules is attributable to the Laws of 2002, Chapter
278.

A. To Stat. general or State special funds:
None.

B. To State citizens and political subdivisions:
None.

C. To independently owned businesses:
None.
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10. Fiscal Impact Statement (Prepared by Legislative Budget Assistant)

FIS # 02:153 ,dated October 17, 2002

11. Statement Relative to Part I, Article 28-a of the N.H. Constitution:

This rule establishes a new program. However, under the proposed rule, a political subdivision may
request a waiver from complying with the provisions of an adopted Water Management Plan:. Alternatively,
grant money may be available through the Department to assist a political subdivision with complying with the
rule. Thus, the rule does not violate Part I, Article 28-a of the New Hampshire Constitution because it will not
necessitate additional local expendittn"es unles~ the political subdivision approves funding or the state grants
the funding.


